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AMUZUvOKLIKAH

SUPREME COURT, ACCRA
26 March 1997

AIKINS, CHARLES HAYFRON-BENJAMIN, AMPIAH,
ATUGUBA AND SOPHIA AKUFFO JJSC

Land registration - Instruments affecting land - Registration - Equitable doc-
trine of notice and fraud - Equitable doctrine not abolished by Land Reg-
istry Act, 1962 (Act 122) - Courts cannot ignore equitable doctrine of
notice in respect of unconscionable conduct and unjust transactions -
Land Registry Act, 1962 (Act 122).

Land registration - Instruments affecting land - Registration - Effect - Whether
registered document conferring state-guaranteed title - Act 122.

Land registration - Instruments affecting land - Registration - Priorities - When
later registered instrument having priority over earlier unregistered in-
strument - Later purchaser of land having actual notice that same land in
some way encumbered by earlier purchase - Later purchaser deemed in
equity to have constructive notice of earlier grant - Purpose of Land Reg-
istry Act, 1962 (Act 122), s 24(1) - Act 122, s 24(1).

Land registration - Instruments affecting land - Registration - Fraud - Defence
of - Fraud constituting defence for avoiding incidence of registration if
specifically pleaded in terms of Order 19, rr 6 and 16 - Duty of appellate
court when defence not specifically pleaded but clear unpleaded evidence
available - High Court (Civil Procedure) Rules, 1954 (LN 1404), Order
19, rr 6 and 16 - Evidence Decree, 1975 (NRCD 323), ss 5, 6 and 11.

It is provided by section 24(1) of the Land Registry Act, 1962 (Act 122), that:

"24.1 Subject to sub-section 2 of this section an instrument other than

(@ awillor
(b) ajudge's certificate;

first executed after the commencement of this Act shall be of no effect
until it is registered."

In November 1987 Q agreed to sell his land, which had an uncompleted building
thereon, to the defendant for ¢9,000,000. The defendant paid the agreed deposit
of ¢4,500,000, which was to be used by Q to complete the building. The balance
of ¢4,500,000 was to be paid on completion of the building and the property was
thereafter to be transferred to the defendant. The whole transaction was re-
duced into writing. The defendant did not register the document. After a few
months when the vendor failed to carry on with the building, the defendant took
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possession of the land and continued with the construction of the building at
his own expense.

Subsequently, in or about July 1988, Q, unknown to the defendant, sold the
same land for ¢6,500,000 to the plaintiff, who was a friend of the defendant's
principal and who was not only aware that the defendant had earlier bought the
land in question but also aware of the fraud perpetrated on the defendant by the
vendor. A conveyance, exhibit B, was hurriedly prepared and executed for the
plaintiff who had the document stamped and registered as required by section
24(1) of the Land Registry Act, 1962 (Act 122). He then attempted to go into
possession but was resisted by the defendant. The plaintiff, relying on the
registered conveyance, sued at the circuit court for, inter alia, a declaration of
title to the land. The circuit court gave judgment for the plaintiff but dismissed
the defendant's counterclaim for title and possession to the disputed land. The
defendant appealed to the Court of Appeal, which, applying Asare v Brobbey
[1971] 2 GLR 331, CA, unanimously dismissed the appeal on the grounds that
the plaintiff's title had, by its registration, become absolute and impregnable,
because the provision in section 24(1) of Act 122 was categorical and rendered
ineffective and invalid any instrument or conveyance, like that of the defendant,
which was unregistered; and that the common law principle of notice and fraud
could not be invoked by the defendant to create an exception to the statutory
provision. The defendant further appealed to the Supreme Court.

Held, unanimously allowing the appeal and granting possession of
the disputed land to the defendant: (1) the Land Registry Act, 1962 (Act
122), did not abolish the equitable doctrines of notice and fraud; neither did
it confer on a registered instrument a state-guaranteed title. Consequently,
a later instrument (such as exhibit B in the instant case) could only obtain
priority over an earlier one by registration under section 24(1) of Act 122 if
it was obtained without notice and fraud of the earlier unregistered instru-
ment. Since, in the instant case, the plaintiff had actual notice that the land
was in some way encumbered, he would be held to have constructive
notice of the earlier grant to the defendant. The Court of Appeal had erred
in holding otherwise. Crayem v Consolidated African Trust Ltd (1949) 12
WACA 443 and Hochman v Arkhurst (1920) 1 FC 102 applied. Boateng v
Dwinfour [1979] GLR 360, CA cited.

" Per Aikins JSC. Since the plaintiff admitted that prior to the sale of
the property to him he was aware that the house was being occupied
by persons other than the vendor, he was in duty bound to investigate
fully the title of the vendor. Failing such investigation, he must be
deemed in equity to have had notice of all that a reasonably prudent
purchaser would have discovered.

Per Charles Hayfron-Benjamin JSC. Asare v Brobbey [1971] 2
GLR 331, CA cannot stand since it did not take into consideration any
equitable doctrine or rule which could ameliorate the harshness of the
statute ... While a party with an unregistered document may be unable
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to assert a legal title in court, nevertheless the document will take effect
in equity and will defeat all claims except the holder of the legal title ...
True, the principle of registration has blunted the edge of the doctrine
of notice with respect to transfers of the legal estate in land. Neverthe-
less ... the equitable doctrine of notice cannot be ignored by the courts
in circumstances in which the transaction is patently unjust. A court
cannot ignore evidence of unconscionable conduct on the part of a
subsequent purchaser and decree title in such purchaser even though
he has notice - actual, constructive or imputed - of third-party rights
and interests in the property he seeks to acquire.

Per Ampiah JSC. 1t is said that equity follows the law, but equity
would not permit an Act to be used as an instrument of fraud. Any
conduct that borders on fraudulent behaviour should be frowned upon;
it must not be encouraged.

Per Atuguba JSC. 1t is manifestly clear that the purpose of the
Land Registry Act, 1962 (Act 122), is to provide certainty of informa-
tion about land transactions so as to avoid fraud and the like. It is
contrary to this policy objective to allow fraud rather to flourish.

Per Sophia Akuffo JSC. Although the need to be a bona fide
purchaser without notice is not expressly stipulated in Act 122, once it
is accepted that the object of the Act is to afford and facilitate notice to
the public of pre-existing interest in any piece of land, then, it can be
validly argued that the objective is achieved when the purchaser has
prior notice of such interest even if the instrument covering the interest
is unregistered.

(2) Per Aikins, Ampiah, Atuguba and Sophia Akuffo JISC.
Fraud would constitute a defence for avoiding the incidence of registration
of title to land. However, to have effect, it must be pleaded specifically as
required by Order 19, rr 6 and 16 of the High Court (Civil Procedure) Rules,
1954 (LN 140A).

Per Aikins JSC. Though the issue of fraud was not raised by
either counsel in the trial court, this court (as well as the Court of
Appeal) has the record and all the evidence at its disposal, and it is
entitled to make findings on the issue, and interpretation of any legis-
lation relevant to the issue. Dictum of Adade JSC in Nasali v Addy
[1987-88] 1 GLR 143 at 150, SCcited.

Per Atuguba JSC. In this case, fraud has not distinctly been pleaded
as the practice requires. But in view, especially of the provisions of
sections 5, 6 and 11 of the Evidence Decree, 1975 (NRCD 323), regard-
ing the reception of evidence not objected to, it can be said that where
there is clear but unpleaded evidence of fraud, like any other evidence
not objected to , the court cannot ignore the same, the myth surround-
ing the pleading of fraud notwithstanding. Asamoah v Servodzie [1987-
88] 1 GLR 67, SC and Attav Adu [1987-88] 1 GLR 233, SCcited.
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APPEAL from the unanimous decision of the Court of Appeal, dismissing
an appeal by the defendant from the decision of the Circuit Court, Accra, which
had granted, inter alia, the plaintiff's claim for declaration of title to and posses-
sion of the disputed land and had thus dismissed the defendant's counterclaim
for title to and possession of the same land. The facts are sufﬁcnently stated in
the judgment of Ampiah JSC.

Kwami Tetteh (with him Dr Baku) for the defendant-appellant.
Amesimeku and Nyahe (led by E D Kom) for the plaintiff-respondent.

AIKINS JSC. On 5 March 1997 this court gave a unanimous judgment,
allowing the appeal of the defendant-appellant (hereafter called the de-
fendant), setting aside the judgment of the Court of Appeal together with
that of the trial circuit court, and granting possession of the disputed
house to the defendant and perpetual injunction restraining the plaintiff-
respondent (hereafter called the plaintiff) his agents, privies and assigns
from interfering in any way with the disputed property. I now give my
reasons for concurring with the decision of the court.

The plaintiff in this case secured judgment in the Circuit Court, Accra,
on 16 February 1994. The learned trial judge based his judgment on the
fact that the title deeds of the plaintiff, exhibit B, had fully described his
root of title, was stamped and registered under the Lands Registry Act,
1962 (Act 122), while the defendant's document, exhibit D, had not de-
scribed his root of title in full, and, though duly stamped, had not been
registered under Act 122, and, therefore, was caught by section 24(1) of
the Act. However, the trial judge found as a fact that the plaintiff was
aware of the defendant's prior interest in the property at the time the
plaintiff purchased it. Y

Dissatisfied with the decision of the trial judge, the defendant ap-
pealed to the Court of Appeal, which unanimously dismissed the appeal;
and, as a result, this court is called upon by the defendant to averturn the
decision of the Court of Appeal. The Court of Appeal held that: ™
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(a) exhibitD was an instrument under sections 24(1) and 36 of
Act 122, and since it was not registered, the plaintiff's deed had
priority;

(b) though the plaintiff had notice of the defendant's interest
and possession, yet the provisions of 24(1) are so categorical
that the common law principles of notice and fraud cannot be
invoked to create exceptions; and

(c) even though Boateng v Dwinfour [1979] GLR 360, CA
and Botchway v Okine [1987-88] 2 GLR 1, CA also establish
that the equitable doctrines of notice and fraud have not been
abolished, they are distinguishable, in the sense that the defend-
ant cannot properly base his case on fraud in the absence of
pleading and particularising the fraud during the trial or by amend-
ment before it could be relied upon. Secondly, though the con-
duct of the plaintiff may be described as being unconscionable
or without scruples he can hardly be said to have acted fraudu-
lently, and that the conduct of the vendor could not be attributed
to the plaintiff.

However, the Court of Appeal found as a fact that: (i) the plaintiff,
his representative in Ghana, and agent had prior knowledge of Dotse's
purchase through the defendant, and possession of the disputed prop-
erty; and (ii) when the defendant stated categorically that "the plaintiff
was aware that Dotse bought the property in dispute," he was not cross-
examined or in any way challenged on these averments. The Court of
Appeal therefore recommended that Act 122 deserves urgent attention
and review "that would meet the hardships encountered by innocent pur-
chasers of land without doing violence to the integrity of the Land Regis-
try regime."

The defendant raised very important thought-provoking legal issues
in his first five grounds of appeal, namely:

(a) the Court of Appeal erred in holding that the plaintiff was
entitled to the reliefs sought even though he had notice of the
prior interest and possession of the defendant;

(b) the Court of Appeal misdirected itself by non-direction on
the principle that even if an equitable interest in a property is
contained in an unregistered document, a subsequent purchaser
with the notice of such equitable interest takes the legal title
subject to equity;
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(c) the Court of Appeal erred in not applying the principle that
section 24 of Act 122 did not render an unregistered document
void and that the equity recorded therein also did not become
void and a purchaser with notice of such interest would become
charged with notice of the equity;

(d) the Court of Appeal erred in overlooking the principle that
registration under Act 122 does not confer title where there is
none and that a subsequent buyer acquires no interest whatso-
ever in law unless he is a bona fide purchaser for value without
notice; and

(e) the Court of Appeal erred in holding that Act 122 protects a
purchaser who buys with notice of prior purchase of the same

property.

Later two further grounds of appeal were filed by the defendant, namely:

(i) the learned judges below erred in holding that exhibit D is
an instrument within the meaning and ambit of Act 122; and
(i) the Court of Appeal erred in raising suo motu the pleading
point that the defendant ought not to be heard on fraud because
he did not plead fraud.

The main reason for the Court of Appeal's dismissal of the appeal is
that the defendant's document, exhibit D, is an instrument under sections
24(1) and 36 of Act 122, and that it was caught squarely under Act 122
as it was not registered vis-a-vis the plaintiff's title deed which was reg-
istered. Brobbey JA said in his judgment:

"Mr Kwami Tetteh was right in his contention that the de-
cided cases seem to draw a distinction between the two mean-
ings assigned to the word "affect" in section 36. In Donkor v
Alhassan [1987-88] 2 GLR 253, CA this court held that a re-
ceipt did not transfer interest. At least that provided an instance
of the circumstance when a document may be said to relate to
or concern land but will not necessarily transfer interest in the
land. In the instant case, exhibit D is explicit on its face by
the words used that title in the disputed property will be passed
in future." (The emphasis is mine.)

The learned justice continued later:

"This is a clear case in which law and equity conflict. The
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equity in the case is the resulting trust which gave rise to the
equitable interest upon payment of the c4.5 million by Dotse to
the vendor. The equitable interest was in writing but it was not
registered. By all the authorities referred to in this judgment
and Act 122, section 24(1), that unregistered interest con-
veys no valid title even though it was prior in time. The equi-
table interest created in exhibit D therefore conveyed no valid
title." (The emphasis is mine.)

On the same issue, Afreh JA has this to say:

"Exhibit D is an agreement to transfer an interest in
land. The defendant relies upon it for his counterclaim for a
declaration of title to the disputed property. And in argument in
the court below and before this court, counsel for the defendant
argued that the immediate effect of exhibit D as a binding con-
tract was to pass the equitable title in the land to the purchaser,
the defendant. In my opinion, even applying the interpretation of
the words "affecting land" as meaning transferring or "moving
title," exhibit D is an instrument under section 36 for it purports
to create an interest in land."

(The emphasis is mine.)

Clearly, there is a confusion of thought here. While Brobbey JA is saying
that exhibit D is explicit on its face that title in the disputed property will
be passed in future, Afreh JA says that exhibit D is an agreement to
transfer an interest in land, and that the exhibit is an instrument under
section 36 for it purports to create an interest in land. Which dictum is
correct in law?

' Section 36 of Act 122 simply defines "instrument" as "any writing
affecting land situate in Ghana." The question is: does exhibit D purport
to transfer an interest in land? To me it does not. According to the inter-
pretation of Afreh JA, because exhibit D is a writing affecting land situ-
ate in Ghana, by his interpretation of section 36 of the Act, the exhibit

" ‘creates an interest in land. This is a statement based on fallacy. The

learned judge supports his argument with the dictum of Azu Crabbe JA

at p 391 of his judgment in Odoi v Hammond [1971] 1 GLR 375, CA.

Even though it may be said that exhibit D is a document in writing affect-

ing land situate in Ghana, it is not a deed or a conveyance. It does not

purport to create an interest in land. Paragraph 1 of the agreement (ie
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exhibit D) talks about the purchase money of the property, ie ¢9,000,000;
paragraph 2 the undertaking of the vendor to complete the house within
two months from the date of the agreement; paragraph 3 talks about the
purchaser paying the balance of the purchase money, ie ¢4,500,000 to
top up the ¢4,500,000 down payment on completion of the house. The
paragraph continues: "The purchaser paying the balance of this purchase-
money shall be let into possession of the said property." Then comes
paragraph 4 which states:

"4, The vendor shall within fourteen days from the date
hereof deliver and surrender to the solicitors for the purchaser
Messrs Fugar and Company of Kuottam House, Kojo Thompson
Road, Tudu the title deeds on the property.”

(The emphasis is mine.)

It is clear from the foregoing that exhibit D relates to the surrender
of the title deeds on the property at a future date, ie fourteen days after
the purchaser has been let into possession, as correctly stated by Brobbey
JA, vis-a-vis a conveyance (or title deed) in writing by which an interest
in land is transferred. Azu Crabbe JA deals with the latter in the passage
quoted by Afreh JA, ie at p 391 of the judgment in Odoi v Hammond
(supra). The passage reads:

"In section 36 it is provided that, unles$ the context other-
wise requires, 'instrument’ means any writing affecting land situ-
ate in Ghana, including a judge's certificate and a memorandum
of deposit of title deeds. Surely, exhibit E is a "writing affecting
land situate in Ghana," for it purports to confirm or revive an
interest in land, and, therefore, it is caught squarely by section
24"

(The empbhasis is mine.)

By this reasoning, Azu Crabbe JA is not saying that because exhibit
E is a "writing affecting land situate in Ghana", it necessarily purports to
confirm or revive an interest in land, and, therefore it is caught squarely
by section 24. What I understand him to be saying is that because exhibit
E purports to confirm or revive an interest in land, is a writing affecting
land situate in Ghana, and therefore caught by section 24. Exhibit D in
the instant case does not purport to confirm or revive or create an inter-
est in land. Hence Afreh JA was in error when he stated in his judgment
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that: "Exhibit D is an instrument under section 36 for it purports to create
an interest in land."

Brobbey JA's dictum was not free from error either. The learned
judge cited Donkor v Alhassan [1987-88] 2 GLR 254, CA to show that
unlike exhibit D, a receipt did not transfer interest, stressing that that
case provided an instance of the circumstance when a document may be
said to relate to or concern land but will not necessarily transfer interest
in the land. In other words, if exhibit D had been a receipt or had not
been reduced into writing, it would have been taken out of the ambit of
section 24(1) of Act 122. In Donkor v Alhassan (supra) it was held (as
stated in the headnote at p 254) that:

"(1) the receipts, exhibits A and B, were not meant to trans-
fer by themselves any interests in land but only evidenced pay-
ment in pursuance of an agreement to transfer an interest in
land. They were therefore not required to be registered under
the Land Registry Act, 1962 (Act 122), s 24(1) to be effective.

(2) Since the agreement between the parties was one for
the transfer of an interest in land its enforceability depended
upon whether or not it was in writing and satisfied the require-
ments of section 2(a) of the Conveyancing Decree, 1973 (NRCD
175). On the evidence, the receipts exhibits A and B, showed
the payment of money by the respondent to the appellant for
the transfer of the appellant’s interest in the house, both had
been signed by the appellant, and were clear as to the intention
of the parties ...

(4) Since there had been full payment for an identifiable
house and all that was left to be done was the execution of an
instrument of transfer to the respondent, provided there had been
no fraud, duress or unconscionability, the court could enforce the
contract ..."

The particulars of the receipt in the Donkor case can be gleaned from
the fcregoing holdings, namely, holdings (1), (2) and (4). And the particu-
lars fit in harmoniously with the particulars in exhibit D in the instant
case, namely:

(i) exhibit D was not meant to transfer by itself any interest in
the disputed property but only evidenced payment in pursuance
of an agreement to transfer an interest in land;
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(ii) the agreement between the defendant and the vendor was
one for the transfer of an interest in land, if certain conditions are
fulfilled, but does not per se transfer an interest in land; and
(iii) there had been part payment for the identifiable house, and
all that was left was for the vendor to complete the house within
two months from the date of the agreement, payment of the bal-
ance and the execution of an instrument of transfer to the de-

fendant.
What then is the difference between the receipts in the Donkor
case and exhibit D in the instant case for the receipts to qualify to be
taken out of the ambit of section 24(1) of Act 122 and not exhibit D? In
my view, inasmuch as the receipts are not caught by section 24(1) of the
Act, exhibit D too cannot be caught by that section, and for that alone the

appeal must succeed.
However, there are other issues to be considered. For example

whether the plaintiff had prior notice of the defendant's equitable interest

in the disputed property and also of the fraud perpetrated by the vendor.
There is ample evidence on record that the plaintiff and/or his repre-
sentative or agent were aware of the prior purchase of the property in
dispute by the defendant, and that the defendant was in occupation of the
house at the time the plaintiff negotiated to buy the property. Yvonne
Odoley Sackey (the first plaintiff witness), agent of the plaintiff, put it

clearly in the following dialogue:

"Q Did you ask the vendor to give you the identity of who had
made part payment?
A He told us he was a friend to Dr Oklikah.
Q Did you ask him?
A Yes but he was reluctant to give us the name. And on hear-
ing that the person who was purchasing the property was
[the friend of] the plaintiff [we] told the vendor to try and get

him the house next door to buy."

"he vendor (the second plaintiff witness) also made the following state-
'ent: ' '

"Q In any case it was Mr Dotse who first made a request ... in
respect of the payment of that property and no one else?

A It was Mr Dotse.
Q By Col Amuzu on behalf of Mr Dotse?

A Yes Amuzu on behalf of Dotse."
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The evidence of the defendant before the trial court was to the ef-
fect that in response to an advertisement by him that he and one Mr
Yomegbe were looking for landed property to purchase, the vendor, Mr

Clement Quartey-Papafio, took them to the disputed property; and after

inspection they came back to Accra to bargain for the purchase of the
property. The defendant said inter alia:

"We settled on c9 million as the purchase price when it was
fully completed. Quartey-Papafio was to fix the materials into
the building for completion.

We agreed to pay c4.5 million at the time; and the balance '

of c4.5 million after all these have been fixed.

We put them into writing and the lawyer signed it (exhibit
D)."

The law is settled that the moment such a valid contract for sale is
concluded, the vendor becomes in equity a trustee for the purchaser of
the estate sold and the beneficial ownership passes to the purchaser.
However, the vendor has the right to the purchase money (a charge or
lien on the estate for the security of that purchase), and also a right to
retain possession of the property until the purchase money is paid, of
course provided there is no express contract as to the time of delivering
possession: see the dictum of Jessel MR in Lysaght v Edwards (1876) 2
Ch D 499 at p 506. At p 507 of the report the Master of Rolls explained
what a "valid contract” is. He said:

"... 'Valid contract' means in every case a contract sufficient in
form and in substance, so that there is no ground whatsoever for
setting it aside as between the vendor and purchaser - a contract
binding on both parties."
The law is also clear that upon entering into such clear valid contract for
sale, the court will not allow the vendor to transfer afterwards the legal
estate to a third person, though such third person would be affected by
lis pendens. The property is in such a situation (in equity) transferred to
the purchaser by the contract, and the vendor will not be permitted to
deal with the property so as to inconvenience him: see also the dictum of
Turner LY in Hadley v London Bank of Scotland Ltd (1865) 3 DJ &
SM 63 at p 70, which was cited with approval in Lysaght v Edwards

3
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>
The learned editors of Snell's Principles of Equity (27th ed) at p
188 also clarified the situation as follows:

"As soon as a specifically enforceable contract for sale of
land is made, the purchaser becomes the owner of the land in
equity, and the vendor becomes a constructive trustee of the
land for the purchaser, subject in each case to their respective
rights and duties under the contract."

This has been given statutory authority by primary legislation in section
3(1)(b) of our Conveyancing Decree, 1973 (NRCD 175), which dis-
penses with the requirement of evidencing such contract for sale in writ-
ing signed by the person against whom the contract is to be proved, for it
to be enforceable in a court of competent jurisdiction.

It is necessary for this court to emphasize that a later instrument can
only obtain priority over an earlier one by registration as required by
section 24(1) of Act 122 if it was obtained without fraud and without
notice of the earlier unregistered instrument. Where a party has actual
notice that the property was in some way encumbered, he would be held
to have constructive notice of all that he would have discovered. In the
instant case, since the plaintiff admitted that prior to the sale of the prop-
erty to him he was aware that the house was being occupied by persons
other than the vendor, he was in duty bound to investigate fully the title of
the vendor. Failing such investigation before purchasing the property, he
must be deemed in equity to have had notice of all that a reasonably
prudent purchaser would have discovered. The plaintiff cannot be said to
be an innocent purchaser for value without notice. The property was
encumbered by the contract for sale, and as that contract had not been
terminated, the property could not be deemed to be legally or properly
back to tender.

The case of Crayem v Consolidated African Trust Ltd (1949) 12
WACA 443 reviewed a number of cases (including Hockman v Arkhurst
(1921) FC'20-21, 101), which dealt with priority between two leases of
the same land by the same grantor to two different persons, and arrived
at the conclusion that a later instrument could by registration obtain prior-
ity over an earlier one only if it was obtained without fraud and without
notice of the earlier unregistered instrument. Lemey JA, who delivered
the judgment of the court referred to, with approval, the following dic-
tum of Nettleton J relative to the law on the subject at p 105 of the
Hockman case:
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"Now it is an elementary principle of law that Nemo dat
quod non habit, in other words a vendor of land can give no
better title than he possessed himself, and if the Stool had as a
fact sold to the Plaintiff as he alleges in 1914 (remaining in law
a constructive trustee for him until his legal estate was perfected
by conveyance) a subsequent conveyance by the same Stool of
the same piece of land to another party, ie, the Defendant, would
clearly not avail the latter. But if the Defendant bought the land
as the Defendant contends, from the Stool without notice actual
or constructive of the sale to the Plaintiff, and obtained a proper
assurance in the shape of a conveyance as a bona fide pur-
chaser for value, and without being a party to any fraud, and
without notice and registered it in the Land Registry, the position
is altered ...."

In the Hockman case, Hockman bought a plot of land from the Omanhene
of Sekondi in 1914 and paid for it, but he got no deed then, and he went
up country leaving the plot lying vacant. In 1918 the Omanhene's deputy
sold the same land to Arkhurst and executed a deed in his favour, which
deed was registered as No 448/1918. Hochman returned in 1919 to find
Arkhurst in possession. He then obtained a deed from the Omanhene
which he registered as No 407/1919. Hochman sued Arkhurst in the
native tribunal and obtained judgment. Arkhurst appealed to the Provin-
_cial Commissioner, who reversed the decision of the tribunal on the ground
that the evidence did not justify the tribunal finding that Arkhurst pur-
chased with notice of Hochman's claim to the property. The Full Court
agreed with the decision of the Provincial Commissioner and held that,
as Arkhurst purchased and registered his deed without notice of
Hochman's claim, the prior registration of Arkhurst's deed gave him pri-
ority.
I am not unmindful of the dictum of Annan JA, who delivered the
judgment of the court in Amefinu v Odametey [1977} 2 GLR 135, CA at
p 144, where he said:

"The point of significance is that section 24 of Act 122 isa
new provision and there was no equivalent enactment in previ-
ous legislation and it is this innovation which invalidates the basis
of the decision in Crayem v Consolidated African Selection
Trust (supra)."
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His dictum ought to be approached with caution. I must point out that the
Crayem judgment was not based only or simply on priorities of registra-
tion of the instruments. There were other issues which were taken into
consideration. The case held, inter alia, as reported in the headnote that:

"(i) The language of the Gold Coast Land Registry Ordinance
cannot be construed as giving absolute priority to an instrument
by reason only of its registration;

(i) alater instrument can by registration obtain priority over an
earlier one only if it was obtained without fraud and without
notice of the earlier unregistered instrument;

(i) atenant's occupation or possession is constructive notice of -
that tenant's right to a purchaser, mortgagee or lessee of the
property;

(iv) where a tenant in possession holds under a lease, a party
who proposes to take a lease of the same land is bound to en-
quire on what terms the lessee is in possession, and the fact that
the landlord misinforms him of the contents of the lease does not
relieve him of that onus."

Even a casual examination of the provisions of the Act and those of
its predecessor will show that section 24 of the Act is not a complete
innovation. Section 21 of the Land Registry Ordinance, Cap 133 states:

"21(1) Every instrument executed on or after the 24th day
of March, 1883 (except a will, and except a judge's certificate
signed before the commencement of this Ordinance) shall, so
far as regards any land affected thereby, take effect as against
other instruments affecting the same land from the date of its
regisration: Provided that every such instrument shall take ef-
fect from the date of its execution, if registered within such of
the following periods as shall be applicable to it, that is to say -

(a) In the case of an instrument executed at a place where
it is registered, the period of ten days from its date;
(b) In the case of an instrument executed elsewhere in the
Gold Coast, the period of sixty days from its date;
(c) Inthe case of an instrument executed out of the Gold
Coast, the period of three months from its date ...

(2) Nothing in this Ordinance contained shall operate to
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prevent any instrument ... which, under the express provision of
any Ordinance ... takes effect from the date of its execution,
from so taking effect ..."

And section 24 of Act 122 also stipulates:

"24(1) Subject to sub-secion (2) of this section, an instru-
ment other than,
(a) awill,or
(b) ajudge's certificate,
first executed after the commencement of this Act shall be of no
effect until it is registered.

(2) Nothing in this Act shall operate to prevent any instru-

— ment which by virtue of any enactment, takes effect from a

particular date from so taking effect."”

And as pointed out by Annan JA in his judgment in the Amefinu case,
section 26 of Act 122 (which deals with the effective date of registration
of instruments depending on when and where it was executed and regis-
tered and other matters) has not, in substance, changed the rules of
priority of registered instruments as set out in section 21 of the Land
Registry Ordinance, Cap 133.

From the foregoing provisions, how can one simply be justified to say
that section 24 of Act 122 was so new a provision that there was no
equivalent enactment in previous legislation for it to invalidate the deci-
sion in Crayem v Consolidated African Trust (supra) by its innovation?
In my view, whatever innovation was introduced by Act 122, s 24, can-
not have the effect the learned judge seems to put across. However, to
me, as far as the other holdings of the Crayem case are concerned
(particularly on the question of fraud and notice), that case is perfectly
good law, and I would uphold it. Having said that I would like to point out
that Act 122, like its predecessor, Cap 133, did not abolish the equitable
doctrines of notice and fraud; neither did it confer on a registered instru-
ment in the nature of exhibit B in the instant case, a state-guaranteed
title. Consequently, the learned trial judge and their lordships of the Court
of Appeal erred in holding that the plaintiff's title became absolute and
impregnable with registration; for, the plaintiff was affected with con-
structive notice and was bound by the contract for sale between the
defendant and the vendor (the second plaintiff witness): see Boateng v
Dwinfour [1979] GLR 360. What is more, it is clear from the evidence
that the plaintiff was aware of the fraud earlier perpetrated by the ven-
dor on the defendant ; he became deeply implicated in the fraud and
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could be charged with conspiracy to defraud under section 34 of Act
122. As Brobbey JA put it: "The position of the plaintiff in the instant
case is worse because on the facts, he behaved and acquired the prop-
erty under perhaps unconscionable circumstances."

Admittedly, by Order 19, rr 6 and 16 of the High Court (Civil Proce-
dure) Rules, 1954 (LN 140A), fraud must be specifically pleaded and
particulars given in the pleading. The defendant did not plead it. It was
raised by the defendant's counsel in his argument in the Court of Appeal
and again in this court, and counsel for the plaintiff has contended that as
the issue of fraud was raised on appeal, it must be dismissed. I must say
that though the issue was not raised by either counsel in the trial court,
this court (as well as the Court of Appeal) has the record and all the
evidence at its disposal, and it is entitled to make its own inferences and
to make findings on the issue, and interpretation of any legislation rel-
evant to the issue: see the dissenting voice of Adade JSC in Nasali v
Addy [1987-88] 1 GLR 143, SC, with which I agree.

However, I do not propose to decide this appeal solely on this ground.
The main culprit is the vendor of the disputed property, but the plaintiff
cannot just be described as being unconscionable or without scruples (as
the Court of Appeal put it). The record clearly shows that by his freely
parting with a lower purchase money when he knew that his own friend
had already made part-payment for the same property, he must be deemed
to have been aware of the fraud perpetrated by the vendor and as such
a particeps criminis. I do not see how he can be said to have been taken
by surprise when the issue was raised, judging from the part he played.

In sum, since the plaintiff admitted, in his evidence, prior knowledge
of the defendant's purchase of the disputed property, he must be deemed
to have had constructive notice of, and to have been bound by, the con-
tract for sale between the defendant and the vendor, and the terms of the
contract, including equities which under the contract the defendant had
against the vendor.

Secondly, the vendor, not having terminated the contract for sale and
the defendant's subsisting contractual obligation/interests arising there-
under, could not convey vacant possession to the plaintiff. In other words,
the plaintiff cannot now be heard to say that he bought the house without
notice of the defendant's prior estate or interest in possession. The de-
fendant can take advantage of the nemo dat rule.

Thirdly, the Land Registry Act, 1962 (Act 122), like its predecessor,
the Land Registry Ordinance, Cap 133 (1951 Rev), did not abolish the
equitable doctrines of notice and fraud, neither has it conferred on a
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registered instrument like exhibit B a state-guaranteed title. In other words
registration does not create absolute title.

Fourthly, neither Act 122 nor the Ordinance, Cap 133 sought to abol-
ish contracts for sale of land with their consequential equitable reliefs,
and for that matter both statutes did not give priority to a registered
conveyance or instrument over a prior contract for sale where part-
payment has been made or where the purchaser has undertaken devel-
opment of the property.

In the fifth place, where a party to a contract for sale is in possession
of the estate, a later purchaser of the same property is bound to enquire
on what terms the party to the contract is in possession and/or his iden-
tity, and the fact that the vendor did not disclose these particulars does
not relieve him of the onus to investigate.

The Court of Appeal in the instant case expressed grave concermn
about the efficacy of the operation of Act 122 and stated that if there is
ever a statute that needs very urgent attention and review, it is Act 122,
especially section 24(1). Brobbey JA, who expressed this view,
continued as follows:

"As it stands now, the Act clearly facilitates fraud to be perpe-
trated in connection with the sale and acquisition of lands. The
law which will take away a house in respect of which a first
buyer has paid as much as fifty percent of the purchase price to
a vendor as deposit, just because the purchaser's friend would
move fast to pay even a lesser amount to the vendor and pro-
ceed expeditiously to register a document on the second sale
obviously leaves much to be desired."

In my view, if the foregoing is the only reason which should compel
the legislature to review section 24 of Act 122, or if the concern of the
court in Odametey v Clocuh [1989-90] 1 GLR 14, SC is for innocent
purchases and not fraudulent deals as contained in holding (6) of the
court's judgment, then, it is incumbent upon this court to so interprete the
section to take care of the concerns and not to press for the interference
of the legislature. Taking for granted that section 24 of Act 122 is harsh
and unconscionable as the Court of Appeal seems to hold, it is incumbent
upon this court to so interprete it as to avoid any absurdity, injustice and
hardship, and notto desperately put its hand up and do a hand's turn but
simply seek consolation in legislative amendment. As the learned authors
of Maxwell on Interpretation of Statutes (11th ed) rightly put it at p
221:
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"Where the language of a statute, in its ordinary meaning
and grammatical construction, leads to a manifest contradiction
of the apparent purpose of the enactment, or to some inconven-
ience or absurdity, a construction may be put upon it which modifies
the meaning of the words, and even the structure of the sen-
tence."

The Court of Equity would go to the extent of tackling this issue
much more seriously. It would not permit a statute to be used as an
instrument of fraud or inequitable conduct, and would strive hard to
interprete the statute in a way as would do justice. Equity would further
invoke its wide jurisdiction to grant relief against fraud, even though this
meant "decorously disregarding an Act of Parliament:" see Megarry &
Wade: Law of Real Property (2nd ed) p 554-555.

~ Surely, the legislature did not intend that the ordinary meaning of
section 24(1) should lead to a manifest contradiction of the apparent
purpose of the Act, or to some inconvenience or absurdity, hardship or
injustice, as the section seems to produce. In the circumstance, this court
may, in duty bound, have to put such construction upon it which modifies
the meaning of its words.

The section states that an instrument under consideration first
executed after the commencement of the Act shall be of no effect until
registered, and this has been interpreted to mean that where there are
two or more purchasers of the same land, each having such instrument,
priority is given to the one first registered under the Act. It means there-
fore that the Act envisages that each one of them should not have notice
of the other having purchased the same land or property. This does away
with any contradiction of the purpose of the section or inconvenience or
absurdity, hardship or injustice. But where, as in this case, the Act facili-
tates fraud perpetrated in connection with the sale and acquisition of
lands, especially, as the Court of Appeal puts it, "the law which will take
away a house in respect of which the first buyer has paid as much as
fifty per cent of the purchase price to a vendor as deposit, just because
the purchaser's friend would move fast to pay even a lesser amount and
proceed expeditiously to register a document on the second sale", then,
there is clearly injustice and hardship done to the first purchaser. The
question seems to me to be whether the legislature intended that to hap-
pen. In my view, the legislature did not intend such state of affairs to be
imported within the meaning of the section. After all we must construe
the words of the section according to the ordinary canon of construcion,
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that is to say, by giving them the ordinary meaning in the English lan-
guage as applied to such a subject-matter, unless some gross and mani-
fest absurdity or injustice or hardship would thereby be produced. On
looking at the provisions of the Act in this respect, it seems to me true to
say that the intention is that, as far as possible, where a would-be pur-
chaser has prior knowledge of an earlier purchase by some other person
of the same property, or where to his knowledge the vendor has not
terminated the contract for sale between him and the first purchaser, or
the first purchaser is in possession of the estate, or where fraud is perpe-
trated, a later instrument cannot, by registration, obtain priority over an
earlier unregistered instrument. In other words, the language of the sec-
tion, though general, must be interpreted with reference to the doctrines
of equity and the well known equitable principle of nemo dat non quod
habet.

The more literal construction of section 24(1) ought not to prevail, if
it is opposed to the intentions of the legislature as apparent by Act 122,
and "if the words are sufficiently flexible to admit of some other con-
struction by which that intention will be better effectuated," or if it will
lead to the result that the person who had constructive notice of a prior
purchase or is implicated in a fraud might make an innocent person who
had genuinely purchased the same property earlier suffer injustice and
hardship. This will lead to startling and absurd results and to an upheaval
of constitutional right: see Clerical Medical & General Life Assur-
ance Society v Carter (1889) 22 QBD 444, CA at p 448; Fanny M
Carviil River Wear Commissioners v Adamson (1876) 1 QBD 546, at
p 549; and Calidonian Rail Co v North British Rail Co (1881) 6 Ap-
peal Cas 114, HL at p 122.

The appeal is therefore allowed, the judgment of the Court of Ap-
peal, together with that of the circuit court, is set aside. The plainiff fails
in his action. The defendant is entitled to possession and is also entitled to
a perpetual injunction restraining the plaintiff and his agents, privies and
assigns from interfering in any way with the disputed property.

CHARLES HAYFRON-BENJAMIN JSC. In the quarter of a cen-
tury or so since Asare v Brobbey [1971] 2 GLR 331, CA burst upon the
Jjudicial firmament, it seems to me that the ratio decidendi in that case
has been religiously followed by our courts. Examining the subsequent
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