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RULING

[1]

Introduction

. The Plaintiff’s/Applicant filed an application for stay of execution of the Judgment

of 20 December 2019 pending appeal and same was granted on 17t June 2020.

. The Defendant/Applicant on 11* May 2023 filed a motion on notice to set aside the

stay of execution. The gravamen of the 9-paragraph affidavit in support was that
after the grant of the stay of execution the Plaintiff/Respondent have neglected or
failed to pursue their appeal. The Defendant/Applicant concludes that the

Plaintiff/Respondent is not desirous of pursuing the appeal.

. Counsel for the Plaintiff/Respondent filed an affidavit in opposition on 234 May

2023 and the crux of his depositions was that contrary to the deposition in
paragraph 6 of the affidavit in support of the instant application the 1¢
Plaintiff/Respondent aggressively pursued the Appeal until his demise. Counsel
states that following the demise of the 1¢ Plaintiff he caused the family to be
informed of the need for a substitution of the 1¢t Plaintiff to be effected without
which the Appeal cannot progress and though a reminder has been sent to the
family he was yet to receive notice of the identity of the person to substitute 1+
Plaintiff.

Counsel therefore prays as follows: “That in the circumstances I pray that the instant
application be refused in order to afford the family of the 1 Plaintiff the opportunity to

effect the necessary substitution to enable the Appeal progress.”

4. Counsel for the Defendant/Applicant filed the same application on 20* October

2023. That application is struck out.

[2] Court’s Opinion and analysis



5. In Counsel for Respondent’s affidavit in opposition the Court is not informed of
the date the 1¢t Plaintiff died. The 1% Plaintiff may have died but on record the
Plaintiffs are three. What prevents the other Plaintiffs from pursuing the appeal?
The Defendant has had judgment in her favour since 20" December 2019 and yet
due to the Appeal and subsequent Stay of Execution she granted cannot enjoy the
fruits of her litigation. Is the Defendant/Applicant to wait whilst the family of the
Plaintiff take forever to nominate a substitute? I do not think so.

6. In moving the present application the Court was informed that the 15t Plaintiff died
in the year 2020. If Counsel for Plaintiffs were minded to substitute the 1% Plaintiff,
they had three years to effect the substitution. It is for this reason that the motion
filed on 11" May 20233 is granted.

7. The Stay of Execution granted on 17* June 2020 is hereby set aside. No order as to

costs.

(SGD.)
H/L EUDORA CHRISTINA DADSON (MRS.)
(JUSTICE OF THE HIGH COURT)



