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Act 798

THE SEVEN HUNDRED AND NINETY-EIGHTH

ACT

OF THE PARLIAMENT OF THE REPUBLIC
OF GHANA

ENTITLED

ALTERNATIVE DISPUTE RESOLUTION ACT, 2010

AN ACT to provide for the settlement of disputes by arbitration, mediation
and customary arbitration, to establish an Alternative Dispute
Resolution Centre and to provide for related matters.

_ DATE OF ASSENT: 3Ist May, 2010.
PASSED by Parliament and assented to by the President:

PART ONE — ARBITRATION
Arbitration agreement
Application
_f;'(l. This Act applies to matters other than those that relate to

(a) the national or public interest;

(b) the environment;

(c) the enforcement and interpretation of the Constitution; or
(d) any other matter that by law cannot be settled by an alterna-

tive dispute resolution method.
Form of arbitration agreement

2. (1) Parties to a written agreement may provide that a dispute
arising under the agreement shall be resolved by arbitration.
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(2) A provision to submit a dispute to arbitration may be in the
form of an arbitration clause in the agreement or in the form of a sepa-
rate agreement.

(3) An arbitration agreement shall be in writing and may be in the
form provided in the Fifth Schedule to this Act.

(4) Forthe purpose of this Act an arbitration agreement is in writing
if
(a) it is made by exchange of communications in writing in-
cluding exchange of letters, telex, fax, e-mail or other means
of communication which provide a record of the agree-
ment; or
(b) there is an exchange of statement of claim and defence in
which the existence of the agreement is alleged by one party
and not denied by the other.

Separation of arbitration agreement and revocation of agreement
3. (1) Unless otherwise agreed by the parties, an arbitration agreement
which forms or is intended to form part of another agreement, shall not
be regarded as invalid, non existent or ineffective because that other
agreement is invalid or did not come into existence or has become
ineffective and shall for that purpose be treated as a distinct agreement.
(2) Unless a contrary intention is expressed in the agreement, an
arbitration agreement is irrevocable except by agreement of the parties.

Arbitration agreement not discharged by death

4. Anarbitration agreement is not discharged by-he death of the person
or the dissolution or merger of the body corporate which is a party.to .
that agreement and it is enforceable by or against the personal
representative, liquidator or successor of the party.

Reference to arbitration
5. (1) A party to a dispute in respect of which there is an arbitration
agreement may, subject to the terms of the arbitration agreement, refer
the dispute to ‘
(a) any person or institution for arbitration; or
(b) the Alternative Dispute Resolution Centre established under
Part IV to facilitate the arbitration. .
(2) Where reference is made to a person or institution other than
the Centre the procedure and rules shall be as the parties and arbitrators
determine.
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(3) Where a reference is made to the Centre, the Rules set out in
Regulations made under this Act shall apply to the arbitration.

Application to court

6. (1) Where there is an arbitration agreement and a party commences
an action in a court, the other party may on entering appearance, and on
notice to the party who commenced the action in court, apply to the
court to refer the action or a part of the action to which the arbitration
agreement relates, to arbitration.

(2) The court on hearing an application made under subsection (1)
shall, if satisfied that the matter in respect of which the application has
been made is a matter in respect of which there is an arbitration agree-
ment, refer the matter to arbitration.

(3) The grant of an application shall serve as stay of the proceedings
in the court.

(4) Unless otherwise agreed to by the parties, where proceedings in
court are stayed for the purpose of arbitration, any security given, property
detained, injunction or restraining orders imposed in the original action
shall apply to the arbitration.

Reference by court

7. (1) Where a court before which an action is pending is of the view
that the action or a part of the action can be resolved through arbitration,
that court may with the consent of the parties in writing, despite that
there is no arbitration agreement in respect of the matter in dispute, refer
the action or any part of the action for arbitration.

(2) A reference under subsection (1) shall state

(a) the reasons for the reference;

(b) the nature of the dispute;

(c) the monetary value of the claim; and

(d) the remedy sought
and shall have attached copies of the pleadings and any other documents
the court considers relevant to it.

(3) Where at the time of reference under this section pleadings are
closed, the pleadings shall be deemed to be the claim, defence, reply,
counterclaim and defence to counterclaim as the case may be in the arbitration
proceedings.

(4) For the purpose of a reference under this section the plaintiff in
the original action shall be the claimant and the defendant shall be the
respondent in the arbitration. '
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(5) Where in any action before a court the court realises that the
action is the subject of an arbitration agreement, the court shall stay the
proceedings and refer the parties to arbitration.

Change in claim or counterclaim
8. (1) A party may make a new claim or counterclaim or change a
defence by writing to the other party.
(2) The procedure in relation to change in claim or counterclaim
shall be as determined by the parties and the arbitrators or the parties
may adopt the Rules set out in the Second Schedule to this Act.

Modification of time
9. Where an arbitration agreement or this Act fixes a time for taking
any step in an arbitration or other dispute resolution proceedings,
(a) the parties, by agreement;
(b) the arbitrator, with the agreement of the partles or
(c) the appointing authority, at the request of a party for good
cause shown
may modify that period of time, except that an arbitrator or the appointing
authority shall not extend the time for making an award.

Reckoning of time
10. Parties to an arbitration may agree on a method of reckoning any
period of time in relation to the arbitration.

Place of arbitration
11. (1) The parties are free to agree on the place of arbitration.

(2) In the absence of an agreement the place of arbitration shall be
determined by the arbitral tribunal which shall take into account the cir-
cumstances of the case and the convenience of the parties.

(3) Despite the other provisions of this section, the arbitral tribunal
may, unless otherwise agreed by the parties, meet at any place it considers
suitable after consultation among its members, for hearing witnesses, the
parties, experts or for the inspection of documents, goods or other items.

Qualificarivrii and appointment of arbitrator

Qualification of arbitrator

12. (1) An arbitrator shall be a person appointed by the parties or by a
person or institution acting under a power conferred by the parties and
may be a person with the experience or qualification that the parties may

agree on.
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(2) A person without experience or qualification relevant to the

subject of the dispute may be appointed an arbitrator if the parties so
agree.

(3) A person of any nationality may be appointed an arbitrator
unless otherwise determined by the parties.

(4) In appointing an arbitrator, the parties, the person or the insti-
tution vested with the power of appointment shall have regard to
(a) the personal, proprietary, fiduciary or financial interest of
the arbitrator in the matter to which the arbitration relates;
(b) the relationship of the arbitrator to a party or counsel of a
party to the arbitration;
(c) the nationalities of the parties; and
(d) other relevant considerations
to ensure the appointment of an independent and an impartial arbitrator.
(5) A person appointed an arbitrator shall before acceptance, dis-
close to the parties or the appointing authority any information likely to
affect the neutrality of the arbitration, particularly with regard to that
arbitrator’s interest in any case involving the parties.

Number of arbitrators

13. (1) The parties are at liberty to determine the number of arbitrators
except that the number must be an uneven number.

(2) Failing the determination as provided in subsection (1), the
arbitration shall consist of three arbitrators.

, Appointment of arbitrator
} 14. (1) Except otherwise provided in the arbitration agreement, the
parties are at liberty to agree on the procedure for appointing an arbitrator.
(2) Where

(a) the arbitration agreement does not provide for a procedure
for appointing an arbitrator; or .
(b) the parties fail to agree on a procedure for appointing an .
arbitrator and the arbitration agreement does not provide
for the settling of the disagreement,
each party, in an arbitration which requires the appointment of three
arbitrators, shall appoint one arbitrator and the two appointed arbitrators,
shall appoint the third arbitrator who shall be the chairperson.

10
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(3) For the purposes of section 13 and subsection (2) of this section
where
(a) a party fails to appoint an arbitrator within fourteen days
from the receipt of a request to do so from the other party; or
(6) the two appointed arbitrators fail to agree on the third
arbitrator within fourteen days from the date of their
appointment, :
the appointment shall be made by the appointing authority upon a request
by a party.

(4) In an arbitration which requires the appointment of a sole
arbitrator, if the parties fail to agree on the arbitrator within fourteen
days after the receipt of a request for arbitration by one party from the
other party, the appointment shall be made by the appointing authority
upon a request by a party.

(5) Despite any provision in this section, parties are free to agree
on what should happen in the event of a failure of the procedure to
appoint arbitrators.

(6) A party may for the purpose of appointing an arbitrator
request for the register of arbitrators maintained by the Centre and the
Centre shall comply with the request.

(7) An appointing authority may keep a register of arbitrators and
mediators which may be accessed by the public.

Impartiality and challenge of arbitrator

Impartiality and challenge of arbitrator

15. (1) Where a person is requested to be an abitrator, that person
shall disclose in writing any circumstances likely to give reasonable cause
to doubt as to the independence or impartiality of that person.

(2) An arbitrator, from the time of appointment and throughout
the arbitral proceedings shall without delay, disclose to the parties in writing
any circumstances referred to in subsection (1).

(3) An arbitrator’s appointment may be challenged only if

(a) circumstances exist that give rise to reasonable cause to doubt
as to the arbitrator’s independence or impartiality; or

(b) the arbitrator does not possess the qualification agreed on
by the parties.
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(4) A party may not challenge an arbitrator appointed by the party
or in whose appointment that party participated, except for reasons of
which the party becomes aware subsequent to the appointment.

"Challenge of appointment procedure

16. (1) Subject to subsection (2), the parties are free to agree on a
procedure for challenging the appointment of an arbitrator.

(2) Unless otherwise agreed upon in accordance with subsection
(1), a party challenging the appointment of an arbitrator, shall within
fifteen days of becoming aware of the constitution of the arbitral tribu-
nal or after becoming aware of circumstances that justify the challenge
of the appointment of an arbitrator, submit a written statement of the
reasons for the challenge to the arbitrator and any other arbitrators.

(3) Unless the arbitrator whose appointment is challenged, with-
draws from the arbitration or the other party to the arbitration agrees to
the challenge, the arbitral tribunal shall decide on the challenge but in the
case of a sole arbitrator

(a) where the arbitrator is appointed by an appointing authonty,
the appointing authority shall decide on the challenge,

(b) where the arbitrator is appointed by a party the party chal-
lenging the arbitrator may apply to the High Court for the
determination of the challenge.

(4) Where a sole arbitrator’s appointment is successfully challenged
the sole arbitrator shall cease to be the arbitrator for the case.

(5) Where the challenge of an arbitrator is from both parties, the
appointing authority shall replace the arbitrator.

Revocation of arbitrator’s authority

Revocation of arbitrator’s authority
17. (1) The parties may agree on the circumstances under which the
appointment of an arbitrator may be revoked.
(2) Unless the parties have agreed on the circumstances for revo-
cation, the authority of an arbitrator terminates if,
(a) the arbitrator withdraws from office as an arbitrator; _
(b) the parties acting jointly or by the appointing authority
vested by the parties with the power for the purpose,
terminates the appointment; or
(c) the arbitrator fails to sit within a reasonable time.

12
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(3) The revocation of the authority of an arbitrator by the parties
acting jointly shall be in writing.

Revocation of arbitrator’s authority by the High Court
18. (1) The High Court may on an application on notice by a party to
an arbitration remove an arbitrator where it considers it fit.

(2) The Court may make an order to remove an arbitrator where

(a) there is sufficient reason to doubt the impartiality of the arbi-
trator;

(b) the arbitrator does not possess the qualifications or experi-
ence required under the arbitration agreement or agreed to
by the parties;

(c) the arbitrator is physically or mentally incapable or there is i
justifiable doubt as to the arbitrator’s capability to conduct
the proceedings;

(d) the arbitrator has refused or failed to

(1) conduct the arbitral proceedings properly; or !
(i1) use reasonable despatch in conducting the proceedings |
or making an award
and substantial injustice has or will be caused to the applicant.

(3) Where the parties have by agreement vested the powér of
removal of an arbitrator in an appointing authority, the Court shall not
entertain the application unless it is satisfied that the applicant has prior
to the application, exhausted the available recourse.

(4) An application under subsection (2) shall operate as a stay of
arbitral proceedings.

(5) The arbitrator may make representation to the Court in re-
spect of the application.

(6) Where the Court upon conclusion of the hearing of the ap-
plication, removes the arbitrator, it may make any orders that it consid- ‘
ers appropriate for payment of fees and expenses of the arbitrator or the
repayment by the arbitrator of any fees or expenses already paid to the
arbitrator. -

Vacancy in the Arbitral Tribunal

Resignation of arbitrator

19. (1) The parties may agree with the arbitrator, in the event of the i
resignation of the arbitrator, on the fees or expenses and relief for any ._
liability incurred by the arbitrator.
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(2) If there is no agreement under subsection (1), an arbitrator who
resigns may on notice to the parties, apply to the appointing authority if
any or the High Court for

(a) relief from any liability incurred; and
(b) an order in respect of entitlement to fees or expenses.

(3) Where there is an appointing authority, an application under
subsection (1) shall first be made to the appointing authority.

(4) If the Court or the appointing authority finds the resignation »
of the arbitrator reasonable, it may grant relief on such terms as it thinks
appropriate.

(5) An arbitrator who is dissatisfied with a decision of the Court
or the appointing authority in respect of an application for a relief or an
order, may

(a) in the case of an application to the Court, appeal to the
Court of Appeal; or

(b) in the case of an appointing authority, apply to the Court
for judicial review.

(6) The parties may agree with the arbitrator or the personal
representative of the arbitrator on the fees or expenses and relief for any
liability incurred by the arbitrator in the event of a removal or death of
an arbitrator.

Death of arbitrator or person who appointed the arbitrator
20. (1) The authority of an arbitrator ceases on the arbitrator’s death.

(2) Unless the parties otherwise agree, the death of the person
who appointed the arbitrator does not revoke the arbitrator’s appointment.

Filling of vacancy _
21. (1) If the position of an arbitrator becomes vacant, the parties
may agree on
(a) .whether and how the vacancy is to be filled, and
(b) whether the previous proceedings should be adopted.
(2) If there is no agreement between the parties under subsection
(1)(a), the appointing authority shall, on a.reference by a party, appoint
another arbitrator in accordance with this Act. !
(3) Where the parties fail to reach an agreement under subsection
(1)(b) on the appointment of an arbitrator to fill a vacancy, the new arbi-
trator shall decide whether to adopt the previous proceedings or o start
afresh.

14
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Fees and Immunity of arbitrators

Fees for arbitrators

22. (1) The parties and the arbitrators shall agree on the fees payable by
the parties in respect of the arbitration and the parties are jointly and
severally liable for the payment of the agreed fees and if a dispute arises
about the fees a party may refer the issue to the appointing authority or
the High Court for resolution.

(2) An arbitrator shall be paid, based on

(a) the value of the subject matter of the arbitration;
(6) the complexity of the case; and
(c) the agreed hourly rate of fee.

(3) An arbitrator may after consultation with the parties request
the parties to make further payments in respect of fees where the circum-
stances so require.

(4) A party may, within twenty-eight days after the date of the
determination of the amount of fees, apply to the appointing authority
or the Court upon notice to the other party and the arbitrators, for an
order adjusting the amount of fees upon conditions as the appointing
authority or the Court shall determine and any excess payment made as
a result of the adjustment may be ordered to be repaid having regard to
all the circumstances.

(5) Subsection (3) applies to an arbitrator who has ceased to act.

(6) Where there is an appointing authority, a matter shall not be
referred to the Court in this section unless the matter has been first
referred to the appointing authority.

Immunity of arbitrator

23. (1) An arbitrator is not liable for any act or omission in the
discharge of the arbitrator’s functions as an arbitrator unless the arbitrator
is shown to have acted in bad faith.

(2) Subsection (1) applies to an employee or an agent of an arbitrator.

(3) This section does not affect a liability incurred by an arbitrator
as a result of the resignation of the arbitrator.

Jurisdiction of Arbitral Tribunal

Competence to rule on jurisdiction
24. Unless otherwise agreed by the parties, the arbitral tribunal may
rule on its own jurisdiction particularly in respect of
(a) the existence, scope or validity of the arbitration agreement;

15
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(b) the existence or validity of the agreement to which the arbi-
tration agreement relates;

(c) whether the matters submitted to arbitration are in
accordance with the arbitration agreement.

Objection to jurisdiction

25. (1) A party that intends to object to the jurisdiction of an arbitrator
shall do so before taking the first step in the proceedings to contest the
case on its merits.

(2) The appointment or the participation in the appointment of
an arbitrator by a party is not a bar to that party raising an objection on
jurisdiction.

(3) Subject to subsection (1), a party who in the course of arbitral
proceedings intends to raise an objection that the abitrator is exceeding
the arbitrator’s jurisdiction shall do so immediately after the matter
alleged to be beyond jurisdiction is raised.

(4) Despite subsections (1) and (3), the arbitrator may entertainan
objection made later than the prescribed time if the arbitrator considers
that there is sufficient justification to do so.

Application to High Court on jurisdiction
26. (1) A party dissatisfied with the arbitrator’s ruling on jurisdiction
may on notice to the arbitrator and the other party apply to the appointing
authority or tl.e High Court for a determination of the arbitrator’s
jurisdiction.
(2) Anapplication under subsection (1) shall be made within seven
days of the arbitrator’s ruling and shall state the reasons for the
application.

(3) The appointing authority or the Court may consider and
grant an application if it is satisfied that
(a) the application has been made within the stipulated time; zfnd
(b) there is justification for the Court or the appointing
authority to intervene.

(4) Unless the parties otherwise agree, an application to the
appointing authority or the Court shall not serve as a stay of the arbitral.
proceedings. '

(5) An appeal, in the case of the Court or a judicia_l review in the
case of an appointing authority, does not lie from a decision under sub-
section (3) except with the leave of the Court.

(6) The Court shall grant leave for a judicial review or to appeal

16
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where it is satisfied that the appeal or judicial review
(a) involves a point of law which is fundamental to the case; or
(b) 1s one which for some special reason deserves consideration
by the Court or the Court of Appeal.

]

Waiver of right
27. A party who takes part or continues to take part in an arbitral
proceeding, knowing that
(a) the arbitrator does not have jurisdiction;
- (b) the proceedings are improperly conducted;
(c) the arbitration agreement or this Act has not been complied
with; or
(d) there is an irregularity in respect of the arbitrator or
proceedings
and who fails to promptly or within the time specified in the arbitration
- agreement or under this Act to object to the proceedings shall be deemed
to have waived the right to raise the objection.

Rights of party not notified of arbitral proceedings
28. (1) A party to an agreement who is not notified of arbitration
proceedings arising under that agreement may, by an application to the
High Court,
(a) question whether there is a valid arbitration agreement;
(b) question whether the panel is properly constituted;
(¢) question whether the matters submitted are in accordance
with the arbitration agreement;
(d) challenge an award on the ground of lack of jurisdiction in
relation to that party; and
(e) challenge an award on the ground of serious irregularity
that affects that party.
: (2) A party whose application to the Court is refused may, with
the leave of the Court appeal to the Court of Appeal.
(3) The aggrieved party may apply to the Court for a stay of the
arbitral proceedings pending the determination of the complaint under
section 28 (1).

Arbitral processes

Arbitration management conference o
29. (1) Unless the parties otherwise decide, an arbitrator shall, within
fourteen days of being appointed and upon giving seven days written

17
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notice to the parties, conduct an arbitration management conference with
the parties or their representatives in person or through electronic or
telecommunication media to determine
(a) the issue to be resolved by arbitration;
(b) the date, time, place and estimated duration of the hearing;
(c) the need for discovery, production of documents or the issue
of interrogatories and to establish how this should be done;
(d) the law, rules of evidence and the burden of proof thatisor
are to apply to the proceedings;
(e) the exchange of declaration regarding facts, exhibits, wit-
nesses and related issues;
() whethey there is the need to reso.ve issues of liability and
damages separately;
(z) whether the summary of evidence of parties should be oral
or in writing;
(h) the form of the award;
(i) costs and arbitrator’s fees; and
(i) any other issue relating to the arbitration.
(2) The decisions of an arbitrator at an arbitration management
conference shall be in writing and shall be served on the parties.
(3) An arbitrator may hold further arbitration management con-
ference as is considered necessary upon written notice to the parties.

Conciliation conference

30. The appointing authority or any institution or individual may,
with the consent of the parties at any time during the arbitration process,
arrange a conciliation conference to facilitate the resolution of the dispute,
except that an arbitrator in the dispute shall not be a conciliator.

Duties and powers of arbitrator in proceedings
31. (1) An arbitrator shall
(a) be fair and impartial to the parties; and
(b) give each party the opportunity to present its case. .

(2) Subject to this Act, an arbitrator shall conduct the arbitration
in a manner that the arbitrator considers appropriate, shall avoid
unnecessary delay and expenses and adopt measures that will expedite
resolution of the dispute. ’

18
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(3) Subject to the right of parties to agree on any matter of proce-
dure, the arbitrator shall decide on matters of procedure and evidence.
(4) Matters of procedure and evidence include
(a) the time and place for holding any part of the proceedings;
(b) the questions that should be put to and answered by respec-
tive parties and how the questions should be put;
(c) the documents to be provided by the parties and at what
- stage of the proceedings; and
(d) the application or non-application of the strict rules of
evidence as to admissibility, relevance or weight of any
material sought to be tendered and how the material should

be tendered.

(5) The arbitrator may determine the time within which any
direction is to be complied with.

(6) The parties may agree to permit an arbitrator to

(a) consolidate one arbitral proceedings with other arbitral pro-
ceedings; and
(d) hold concurrent hearings.

(7) Unless otherwise agreed by the parties, the arbitrator may
order a claimant to provide security for the costs of the arbitration whether
the claimant is an individual resident in this country or a body estab-
aned or registered by law in this country.

(8) The arbitrator may give directions in respect of property which
ss the subject matter of the arbitration and which is owned or is in the
possession of a party,

(a) for the inspection, preservation, photographing or detention
of the property by the arbitrator, an expert or a party; and

(b) that samples be taken or an experiment be conducted of the
property.
(9) The arbitrator may subpoena a witness and shall at the
request of a party subpoena a witness.

(10) The arbitrator may direct a party or a witness to give
evidence on oath or affirmation and may for that purpose administer the

oath or affirmation.
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Language of proceedings
32. (1) The parties are free to agree on the language to be used in the
arbitral proceedings.
(2) In the absence of an agreement, the arbitrator shall deter-
mine the language of the proceedings.

(3) The arbitrator may direct that any documentary evidence
should be accompanied with a translation into a language agreed on
by the parties or determined by the arbitrator.

Statement of claim and defence
33. (1) The parties are free to agree on the time within which the
claimant should submit a statement of claim and the respondent a defence.
(2) In the absence of an agreement under subsection (1) the arbi-
trator shall determine the time for the submission of a statement of claim
and a defence.
(3) The claimant shall state

(a) the claim and the facts that support the claim;
(b) the points in issue for resolution; and
(c) the relief sought.

(4) The respondent shall state in the defence the particulars of its
case.

(5) The parties may submit their statements together with documents
considered relevant to the proceedings or provide references to other

documents or other evidence intended for production at the pro-
ceedings.

(6) Unless otherwise agreed by the parties, a party may amend or
add to the particulars of claim or defence submitted, except that the arb_i-
trator may refuse an amendment or addition on the ground that it 1s
inappropriate to allow the amendment or addition because there has been
undue delay on the part of the party.

(7) A party may submit a counterclaim or defence to countgrclaim
and the arbitrator shall in consultation with the parties determine the
applicable period for doing so.

The arbitration hearing .
34. (1) Anarbitrator shall give the parties notice of the date of hearing..
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(2) A party shall before the hearing give the arbitrator and the other
party the personal particulars of witnesses that the party intends calling
and the substance of the testimony of each witness.

(3) A hearing begins with the

(a) recording of the date, time and place of hearing;

(b) recording the presence of the arbitrator, the parties and their
representatives, if any; and

(c) receiving into the record the claim, defence, counterclaim
and the answer as applicable.

(4) The arbitrator may at the beginning of the hearing ask for
opening statements from the parties to clarify the issues involved in the
arbitration.

(5) Except as otherwise agreed by the parties or provided by law,
the arbitrator shall ensure the confidentiality of the arbitration.

(6) An arbitrator has the authority i

(a) to exclude a witness who is not a party from the hearing;
and

(b) to determine whether a person who is neither a witness nor
a party should attend the hearing.

(7) Unless otherwise agreed by the parties, the hearing of the arbi- ‘
tration proceeding shall be private. 1

(8) Unless otherwise agreed by the parties, the arbitrator shall "
determine the time within which action under subsections (1) and (2)
shall occur. )

(9) Subject to the discretion of an arbitrator to vary the order of
presentation, the claimant shall first present evidence in support of the
claimant’s claim and this shall be followed by the respondent.

(10) Except the parties otherwise agree or the arbitrator otherwise
orders, a claim, a notice or any written communication may be served

(a) personally on a party; or :

(b) by mail, courier, facsimile transmission, telex, telegram or
other form of written electronic communication addressed
to the party or its representative at its last known address.

(11) Unless otherwise agreed by the parties, the arbitrator shall decide
whether to hold oral hearing for the presentation of evidence or for argu-
ment or whether the proceedings are to be conducted on the basis of

documents and other materials.
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(12) Despite subsection (11), the arbitrator shall at the request of a
party at any point in the proceedings, hold oral hearing unless the parties
have agreed that there should be no oral hearing.

(13) A party shall be given sufficient advance notice of any hearing
and an opportunity to inspect document and other property relevant to
the dispute.

(14) Statements, documents or other information supplied to the
arbitrator and applications made to the arbitrator by one party shall be
communicated by the party to the other party.

Taking of evidence in presence of parties
35. (1) Except where a party is absent without good cause or has

waived the right to be present, evidence shall be taken in the presence of
the arbitrator and the parties.

(2) Evidence of a witness may be presented by affidavit and the
arbitrator may admit that evidence, after considering any objection raised
against its admission.

(3) Where evidence by affidavit or a witness statement is admitted,

a party may cross examine the deponent or the witness who presented
that evidence. '

(4) An arbitrator shall in taking evidence take into account appli-
cable principles of legal privilege. '

Filing of documents and other evidence after hearing
36. (1) An arbitrator may direct or parties may agree, that documents
or other evidence should be submitted to the arbitrator after the hearing.
(2) Documents or other evidence in respect of which there is an
agreement or direction under subsection (1) may be submitted to the Centre
or the appointing authority for transmission to the arbitrator.

Notice of investigation or inspection
37. (1) An arbitrator who decides to conduct an inspection or

investigation in connection with the arbitration shall give notice to the
parties stating the date and time of the inspection or investigation.

(2) A party may attend an inspection or investigation.

(3) Whether or not a party attends an inspection or investiga-
tion, the arbitrator shall present a report to the party and afford the
party an opportunity to comment on the report.
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Interim reliefs
38. (1) An arbitrator may at the request of a party grant any interim
relief the arbitrator considers necessary for the protection or preservation
of property.
(2) An interim relief may be in the form of an interim award and
the arbitrator may require the payment of cost for such a relief.

(3) The arbitrator may apportion costs related to applications for
interim relief in an interim award or in the final award.

Powers of the High Court to support arbitral proceedings
39. (1) Unless otherwise agreed by the parties, the High Court has power
in relation to an arbitral proceedings to make an order

(a) for the taking of evidence of witnesses;

(b) for the preservation of evidence;

(c) in respect of the determination of any question or issue
affecting any property right which is the subject of the
proceedings or in respect of which any question in the pro-
ceedings arise

(i) for the inspection, photographing, preservation,
custody or detention of property; or
(i) for the taking of samples from or the observation
of an experiment conducted upon, a property;
and for that purpose authorizing any person to enter any
premises in the possession or control of a party to the
arbitration;

(d) for the sale of any goods the subject of the proceedings;

(e) for the granting of an interim injunction or the appoint-
ment of a receiver.

(2) Where the case is one of urgency, the Court may, on the appli-
cation of a party to the arbitral proceedings, make orders as it considers
necessary for the purpose of preserving evidence or assets.

(3) If the case is not one of urgency, the Court shall act only where
the application to the Court is upon notice to the other party and to the
arbitrator and is made with the permission of the arbitrator or 1s
supported by an agreement in writing of the other party.

(4) In any case, the Court shall act if the arbitrator or other insti-
tution or person vested by the parties with power in that regard, is unable
for the time being to act effectively.
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(5) If the Court so orders, an order made by it under this section
shall cease to have effect in whole or in part upon a decision to that effect
by the arbitrator or other institution or person vested with power to act in
relation to the subject matter of the order.

(6) Leave of the Court is required for any appeal from a decision
of the Court under this section.

Determination of preliminary point of law

40. (1) Unless otherwise agreed by the parties, the High Court may,
on an application on notice to the other party by a party to arbitral
proceedings, determineé any question of law that arises in the course of
the proceedings if the Court is satisfied that the question substantially
affects the rights of the other party.

(2) The application shall identify the question of law to be deter-
mined, and shall state the grounds which requires that the question should
be decided by the Court.

(3) Unless otherwise agreed by the parties, the arbitrator may con-
tinue the arbitral proceedings and make an award while the application
to the Court under this section is pending.

(4) The decision of the Court on the question of law shall be treated
as a judgment of the Court for the purpose of an appeal; except that no
appeal lies without the leave of the Court, which leave shall not be given
unless the Court considers that the question is one of importance or is
one which for some other special reason should be considered by the
Court of Appeal.

Mode and substance of evidence by witness
41. (1) The arbitrator may determine the manner in which witnesses
are examined.

(2) A witness may only offer evidence that is relevant and material
to the dispute.

(3) A witness must offer evidence as the arbitrator considers
necessary for the understanding and determination of the dispute.

(4) The arbitrator shall be the judge of relevance and matgriality
of evidence and shall conform to the rules of natural justice in that
regard.
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