



































Level P5/2 to P5/1 in reliance on the Applicant’s representations by
conduct that he no longer wishes to pursue his appeal to the Council of
Ministers of the Community.

37. It is the contention of the Respondents that by making representations to
as well as appearing before the Ad- Hoc Committee on Litigation, they
relied on the Applicant’s representations by conduct that he was no longer
interested in pursuing his appeal to the Council of Minsters against the
decision contained in the 1st Respondent’s letter dated April 27, 2017
which demoted him to Grade Level P5/2 to P4/1.

38. By a letter dated 17" June 2019, the Applicant appealed to the 1%
Respondent against the sanction contained in the Memo dated 6™ June
2019 which modified his demotion from Grade Level P5/2 to P4/1 which
said appeal did not received any response from the Respondents.

39. According to the Respondent, they saw no merits in that appeal and did not

bother to response to same.

b. Pleas in Law
40. The Respondents are relying on the following pleas in law:
1 Articles 9 & 10 of the Supplementary Protocol of 2005 on the Court
and
ii.  Article 73 of the ECOWAS Staff Regulations.

c. Reliefs sought by the Respondents

41. The Respondents prayed the Court for:

a. A DECLARATION that the Court is not competent to entertain the reliefs
sought in Orders A, B, C, D, F, G, H, I, M, P and T by the Applicant as the
cause of action arose between 25-30 May, 2005 when the Respondents the
Report of the Fact-Finding Mission to ECOWAS Special Representative was
issued and April 27, 2017 when the Respondents notified the Applicant by the
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letter dated April 27, 2017 (with Reference No. ECW/HR/PEC/27.04.2017/01
that he had been demoted from Grade Level P5/2 to P4/1, as the same is
statute-barred having being commenced more than three years afier the cause
of action arose.

. A DECLARATION that the Court is not competent to entertain relief sought
by the Applicant with respect to the Respondents’ memo/letter daited June 6,
2019 referenced ECW/PDI/-staff/06-06/19/ya captioned “Notification of
Placement on Grade 5(1)", as the same is statute-barred as a result of his
failure to appeal against its rejection by Respondents to the Council of
Ministers of the Community, within another thirty (30) days commencing on
July 17, 2019, thereby robbing this honourable court of the jurisdiction to
enlertain same.

. A DECLARATION that in line with Regulation 73(b) of ECOWAS Staff
Regulation, once the Respondents have rejected an appeal or is deemed to
have rejected an appeal as a result of failure to communicate a reversal within
thirty days, the affected staff of 2™ Respondent must appeal against the
decision to the Council of Ministers, failing which he cannot maintain an
action in this Court.

' A DECLARATION that Applicant is estopped from insisting or founding any
cause of action on his appeal to the Council of Minsters against the st
Respondent’s letter dated April 27, 2017 (with Reference No.
ECW/HR/PEC/27.04.2017/01 which demoted him to Grade Level P3/2 1o
P4/1, consequent upon his representations by conduct to Respondenis in
appearing before Ad- Hoc Committee on Litigation, that he was no longer
interested in pursuing the appeal to the Council of Ministers of the

Community.

ALTERNATIVELY, THE RESPONDENTS seck the following relief
against the Applicant:

14

K



e. A DECLARATION that once the Respondents have rejected an appeal and
forwarded the same or lodged same to the Council of Ministers of the
Community through the Administration and Finance Committee, they thereby
become functus officio and can no longer review the matter or reverse their
decision.

A. A DECLARATION that the Respondents lacked the power to subsequently
set up the Ad- Hoc Commiitee on Litigation to review their decision to demote
the Applicant from Grade Level P5/2 to P4/1 contained in their letfer dated
April 27, 2017 consequent upon the forwarding of Applicant’s appeal to
Council of Ministers of the Community by the Administration and Finance
Committee.

B. AN ORDER of this honourable Court declaring the setting up, siitings,
findings and recommendations of the Ad- Hoc Committee on Litigation which
reviewed the decision of the Respondents demoting Applicant as contained in
2" Respondent’s letter dated April 27, 2017, null and void as the actions were
carried out during the pendency of Applicant’s appeal to the Council of
Ministers of the Community.

C. AN ORDER OF this honourable court setting aside the decision of the
Respondents contained in the their Memo dated June 6, 2019 referenced
ECW/PDT/-staff/06-06/19/ya captioned “ Notification of Placement on Grade
5(1)”, which modified Plaintiff’s demotion from Grade Level P5/2 to P4/1 as
contained in the letter dated April 27, 2017.

D. AN ORDER OF this honourable court declining jurisdiction to entertain this
suit, uniil after the Council of Ministers of the Community hears Applicant’s

appeal to it.

V1. JURISDICTION

d. ECOWAS Public Service Court
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42.

43.

44,

45.

The Court notices that the Applicant in his initiating application, sought to
ground his action in dual capacities i.e. as a victim of human right viclation
and as a victim of unfair treatment in his capacity as a staff of ECOWAS

Institution which must be distinguished by the Court from the onset.

There was a paradigm shift in the mandate of the Court in 2003, following
the adoption of its Supplementary Protocol, which amended the initial
Protocol on the Court. The Supplementary Protocol expanded the
jurisdiction of the Court to include its mandate as ECOWAS Public Service
Court and mandate as a human rights court. It must be emphasized that

these two mandates of the Court are distinguishable.

Article 9 (1) (f) of the 1991 Protocol as amended by the 2005
Supplementary Protocol gives the Court competence to adjudicate on any
dispute between the Community and its officials. Article 10(e) of the
Supplementary Protocol and Article 73 of the 2005 ECOWAS Staff
Regulations grant access to the Court to a staff of any Community
Institution, after the staff member has exhausted all internal administrative
processes available to the staff under the ECOWAS Staff Rules and
Regulations.

In the case of DR MUHAMMAD SANI BELLO v. ECOWAS
COMMISSION, JUDGMENT NO. ECW/CCJ/JUD/27/18 (Unreported)
when the Applicant grounded his application on both ECOWAS Staff
Reguiation and human rights instruments, the Court distinguished its
mandate as an ECOWAS Public Service Court from its mandate as a

human rights court in the following words:

“However, the Court believes that, from the onset, it is useful for it to
enunciate the framework within which it will examine the instant case. This

framework is how to examine a case filed pursuant to the conditions as
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46.

47.

48.

enunciated under Article 10 (e) of the 2005 Supplementary Protocol on the
Court, which provides that: “(...) Staff of any Community institution, after
the Siaff Member has exhausted all appeal processes available to the
officer under the ECOWAS Staff Rules and Regulations”.

The Court continued that from the above provisions.

“it is clear that the instant case is not directly related to human rights
violation, even if on the one hand, part of the initiating Application refers
to this, and, on the other hand, the Court in examining the instant case
could find some failures that are likely to be defined as "disregard for
human rights.” Indeed, a human rights violation case is only filed against
a Member State, whereas in the instant case, which relates to the

termination of a work contract, only the Community can be taken to court.”

It is in the light of the above that the Court shall approach the determination
of this action under its mandate as ECOWAS public service court and not
as a human right court; the Applicant having established his status as a staff
of the ECOWAS Commission, an institution of the Community and having

come under Article 10(e) of the Supplementary Protocol on the Court.

Preliminary Objection

The Respondents filed a Notice of Preliminary Objection wherein he raised
objection to the jurisdiction of the Court in entertaining the present suit on
multiple grounds which can be conveniently placed under two broad
headings i.e. the Applicant’s suit is statute barred and same is premature
for non-exhaustion of available internal mechanisms. The Applicant filed

a reply and vehemently opposed the objection.
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49.

50.

gl.

That the Applicant’s suit is statute barred

i. Arguments of the Respondznts

The Respondents grounded the first leg of their objection on Article 9 (3)
of the 2005 ECOWAS Supplementary Protocol on the Court
(A/SP.1/01/05) which provides that “amy action by or against a
Community Institution or any Member of the Community shall be statute
barred after three (3) vears from the date when the right of action arose”.
The Respondents argued that this matter is statute barred having been
instituted more than three (3) years after the cause of action arose.
According to them the facts that gave rise to this cause of action arose on
the 27" day of April, 2017 when the Applicant was notified of his demotion
from Grade Level P5/2 to P4/1. Having instituted this matter on 1% June,
2020, the Respondents claim the matter is beyond the three year period
permitted by the Rules for action fo be instituted against the Community

Institution.
ii. Arguments of the Applicant

The Applicant on the other hand refutes the argument of the Respondents
and contends that the aciion is not statute barred as he was required by
Article 73 of the ECOWAS Staff Regulations to exhaust all internal
mechanisms for redress before he could approach the Court, which
according to him, he did even though the Respondents violated his right by

frustrating his appeal to the Council of Ministers.

The Applicant further submits that the Respondents later atfirmed his
demotion from P5/2 to P5/1 via the Memorandum dated 6% June, 2019 and
that by so doing his right of action or cause of action crystallised on 6%
June, 2019 whereupon he activated same by instituting the instant action

before this Honourable Court.
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54.

'l

iii. Analysis by the Court

It is pertinent at this preliminary stage to distinguish between two concepts
as used by both the Applicant and Respondents, i.e. ‘cause of action’ and

‘right of action’.

Clearly, Article 9(3) of the Supplementary Protocol (supra) unlike m
human rights cases against Member States of the Community, bars any
action against a Community Institution after three years from the date when
the “right of action” arose. Right of action is defined in the 7" Edition of
the Black’s Law Dictionary as “the right to bring a specific case to court.
A right that can be enforced by legal action; a chose in action”. While a
‘cause of action’ is defined as “a group of operative facts giving rise to
one or more bases for suing; a factual situation that entitles one person to

obtain a remedy in court from another person”.

On the ‘causec of action’, see the case of REGISTERED TRUSTEES OF
THE SOCIO-ECONOMIC RIGHTS & ACCOUNTABILITY PROJECT v.
THE FEDERAL REPUBLIC OF NIGERIA & ANOR. JUDGMENT N°:
ECW/CCIJUD/19/16. (Unreported) where this Court held as follows:

“d cause of action is the heart of the complaint, which is the
pleading that initiates a lawsuit. Without an adequately stated cause
of action the plaintiff’s case can be dismissed at the outset. It is not
sufficient mevely to state that certain events occurred that litle the
plaintiff’s to relief. All the elements of each cause of action must be
detailed in the application. The claims must be supported by the
Jacts, the law, and a conclusion that flows from the application of
the law to those facts. It is a set of facts sufficient to justify a right to

sue.”
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57

58.

39,

From the above definitions of the two terms by the Black’s Law Dictionary,
‘cause of action’ and 'right of action’ are not the same. While cause of
action consist of facts or situations that give a party the right to sue, ‘right
of action’ on the other hand connotes the right or empowerment to bring
an action.

Article 9(3) of the Supplementary Protocol (supra) clearly states, “the right
to bring an action” and not 'the cause of action’. Even though it must be
reiterated that in some circumstances, the cause of action and the right of
action coincide and become inseparable, from the facts as presented by the
parties in the instant case, the intendment of Article 9(3) is the time when
the action was ripped to be instituted before this Court and not when the

situation or facts that gave rise to the action took place.

In the case of DOROTHY CHIOMA NJEMANZE & 3 ORS v. FEDERAL
REPUBLIC OF NIGERIA JUDGMENT NO. ECW/CCJ/JUD/0S/17
(Unreported) the Court held that:

“the right of action used in Article 9 (3) of the Protocol means the right to
bring a specific case to a Court or Tribunal. That vight is dependent on
whether as of the date the action is brought to Court, all the necessary facts

available and anv prerequisite legal or factual situation have been

satisfied”.

It is on the basis of the aforementioned authorities that the Applicant is
urging the Court to refuse the Respondents’ preliminary objection under
this head and agree with him that since he was enjoined by Article 73 of
the ECOWAS Staff Regulations to utilise the available internal
mechanisms for the resolution of his grievances against the Respondents,

he could not have disregarded the dictates of the said Article of the
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60.

61.

62.

63.

Regulations which more or less is a condition precedent before asserting

his rights at this Court.

Undoubtedly, this Court has no justification to depart from its
jurisprudence based on the statutory position to the effect that, under
Article 73 of the ECOWAS Staff Regulations, any aggrieved staff of a
Community Institution can approach this Court only upon having
exhausted all the internal mechanisms for the redress of his disputes with

the institution or its official.

Indeed the records of the case is replete with evidence that the Applicant
resorted to the appeal processes under Article 73 of the ECOWAS Staff
Regulation to the point when the AFC recommended his appcal to be
considered by the Council of Ministers. However, the Council’s inaction
on his case, which he attributes to an orchestrated sabotage on the part of
the Respondents, led to a fresh appeal lodged with the 1** Respondent and
which formed the basis of the establishment of an Ad Hoc Committee
culminated in the modification of his demotion from P5/2 to P5/1 in a letter

dated 6™ June 2019.

Again the Applicant dissatisfied with the modification of his demotion,
appealed to the 1 Respondent in a letter dated 17" June 2019 against the
sanction contained in the Memo dated 6% June 2019 which modified his
demotion from Grade Level P5/2 to P5/1 which said appeal did not

received any response from the Respondents.

The Court observes from the totality of evidence before it that the subject
matter of the Applicant’s suit is all inclusive process which covers his
purported trial before the Disciplinary Board, his initial sanction of
demotion from P5/2 to P4/1, all the imitated appeal processes at his

21



64.

65.

66.

67.

instance, his mnvolvement in the proceedings of the Ad Hoc Litigation
Committee. the modification of his demotion from P4/1 to P5/1 and his

appeal contained in the letter dated 17™ June 2019,

It is therefore inappropriate to single out one event of the entire process for
the purpose of computation of time limitation as sought to be done by the
Respondents. In its equitable sense, any valid computation of time ought
to be reckoned from the last event within the process, at which point in

time one can conveniently say that his right of action accrued.

Consequently, this Court is unable to grant the Respondents’ preliminary
objection under the heading that the Applicant’s suit is statute barred. The
Respondents’ objection under the heading therefore fails and same is

dismissed.

That the Applicant action is premature for non-exhaustion of internal

mechanisms

i Arguments by the Respondents

The Respondents in the second leg of their objection stated that the
Applicant has not exhausted the internal remedies opered to him before

instituting this action as required by the ECOWAS Staff Regulations.

It is the ccntention of the Respondents that by appearing before the Ad-
Hoc Cornmittee on Litigation and making representations, they relied on
the Applicant’s representations by conduct that he was no longer interested

in pursuing his appeal to the Council of Minsters against the decision



68.

69.

70.

71.

contained in the Ist Respondent’s letter dated 27™ April 2017 which
demoted him to Grade Level P5/2 to P4/1.

On the premise of the above argument, the Respondents submit that all the
appeal processes predating the setting up of the Ad Hoc Committee on
Litigation were deemed jettisoned by the Applicant. More so when after
the decision of the Ad Hoc Committee had been communicated to him in
the Memo dated 6% June 2019 which modified his demotion from Grade
Level P5/2 to P4/1, the Applicant by a letter dated 17% June 2019, appealed
to the 1% Respondent against the said modified sanction which was

rejected.

It is further submitted that after thirty days of the receipt by the
Respondents of the Applicant’s fiesh appeal dated 17% June 2019 against
sanctions imposed on him by the Respondents by their letter dated 6" June
2019, the appeal was deemed rejected by the Respondents, thereby
entitling him to appeal to the Council of Ministers through the Staff
Representatives or the Head of Administration who shall present a
memorandum in this connection to the Administration and Finance

Commission, within another period of thirty (30) days from July 17, 2019.

However, according to the Respondents, the Applicant failed, refused and
or neglected to appeal to the Council of Ministers within the prescribed
period of thirty (30) days from 17™ July 2019 of the non-receipt of any

response from the Respondents.

It is therefore the case of the Respondents that the Applicant’s right of
action or appeal against the sanctions imposed on him by the Respondents
in their letter dated 6™ June 2019, became extinguished consequent upon
his failure, refusal and or neglect to timeously appeal to the Council of

Ministers.
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73.

74.

75.

ii.  Arguments by the Applicant

The Applicant on the other hand argues that he had exhausted all the
internal appeal avenues open to him by bringing his complaint to the head
of his mstitution before same was channelled to the Council of Ministers

through the AFC.

To the Applicant, contrary to the aforementioned argument of the
Respondents, the letter dated 6™ June 2019 does not constitute a separate
or fresh cause of action but is intertwined with and is a continuation of the
decision of the Respondents’ Disciplinary Board to demote the Applicant
on the basis of an unlawful conviction for fraud. In other words, the
Respondents’ letter of 6% June 2019 is the outcome of their review of the

earlier decisions of the said Disciplinary Board.

The Applicant states that he did lodge an appeal against the verdict of the
Disciplinary Board on his demotion from Grade Level P5/2 to P4/1 and
subsequently P51. Whereas the AFC recommended that the Respondents
should forward the Applicant’s appeal to the Council of Ministers, they
instead constituted an Ad Hoc Committee on Litigation to look into the
grievances of the Applicant. This culminated in the Respondents” decision
to place him on Grade Level P5/1 (rather than P5/2) as conveyed to him
vide the letter dated 6" June 2019 which in effect upheld the decision of
the Disciplinary Board that the Applicant was “guilty of fraud™.

iii.  Amnalysis by the Court

In addressing the instant preliminary objection, it is pertinent that the

relevant provisions of the Article 73 of the ECOWAS Staff Regulations

are reproduced as follows:
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76.

77.

“Any member of staff who wishes to appeal against sanctions
imposed on him/her must first write a letter to the Head of
Institution, requesting u review of his/her case. The letter shall be
sent by registered mail within thirty (30) days of receiving
notification of the decision, where the staff member’s duty station is
outside the Headguarters. If the Head of Institution maintains the
decision, or if the Staff member receives no response within thirty
(30) days, s/he shall have another period of thirty (30) days within
which to bring the matter to the notice of the Council of Ministers.
This shall be done through the Staff Representatives or Head of
Administration who shall present a memorandum in this connection
to the Administration and Finance Commission. All actions shall be
suspended on the decision to apply sanctions once the right of

appeal is invoked".

Flowing from the above statutory provision, it has been the position of this
Court that where the Staff Regulations provide for exhaustion of internal
appecal channels in the event of any complaint against a Community
Institution, the Applicant is expected to exhaust the avenues open to him
or her before he or she can approach the Court. See the case of MR
BABATUNDE ADEYEMO v. SYSTEME D'ECHANGE D'ENERGIE
ELECTRIQUE QUEST AFRICAINE (EEEAO) & 2 ORS. Judgment No.
ECW/CCJ/JUD/30/19(Unreported).

In the same case above, the Court also referred to the case of
PARLIAMENT OF ECONOMIC COMMUNITY OF WEST AFRICAN
STATES v. THE COUNCIL OF MINISTERS OF THE ECONOMIC
COMMUNITY OF WEST AFRICAN STATES & ANOR. (2004-2009)
CCJELR 29 where the Court held the position that where exhaustion of

internal remedies 1s a requirement, it then has to be exhausted before
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78.

75

80.

approaching the Court. That exhaustion of internal remedy is a sine qua
non to instituting an action against a Community or any of its institution

by a staff.

The Court observes that, deciding whether or not the Applicant exhausted
the internal mechanisms available to him under the ECOWAS Staff
Regulations is inextricably linked to the establishment of whether or not
his fresh appeal to the 1% Respondent consequent upon which the Ad Hoc
Committee on Litigation was set up constructively truncated his previous
appeal before the Council of Ministers. In other words, what is the effect
of the Applicant’s conduct and participation in the activities of the Ad Hoc
Committee on Litigation on his previous appeal which was at the time

pending before the Council of Ministers?

The above question is very crucial, in the sense that if it is estabiished that
the Applicant’s previous appeal process was constructively truncated by
his involvement in the activities of the Ad Hoc Committee, it implies that
ke reinvented ithe wheel of the appeal processes which demand that after
the rejection of his appeal against the modification of his demotion by the
Ad Hoc Committee, he was obliged to have proceeded to further appeal to

the Council of Ministers before approaching this Court.

In addressing the above question. the Respondents forcefully argue that the
Apnplicant having admitted appealing for a review as well as participating
in a review process before the Ad Hoc Committee, cannot turn around and
insist on the subsistence of the earlier decision of April 27. 2017.
According to them, this is in tandem with the settled equitable principle of
estoppel which partly dictates that a court cannot allow a party to approbate

and reprobate at the same time. In other words, justice frowns on
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81.

82.

84.

inequitable behaviour of a party to blow hot and cold which finds

expression in latin maxim “allegans contraria non est audiendus.”

In an article published under the auspices of the Max Planck Institute for
Comparative Public Law and International Law under the direction of
Professor Anne Peters (2021-) and Professor Riidiger Wolfrum (2004-
2020), Thomas Cottier, Jorg Paul Miller writes that “In public
international law, the doctrine of estoppel protects legitimate expectations
of subjects of international law induced by the conduct of another subject.
The term stems from common and Anglo-American law, without being
identical with the different forms found in domestic law. It is supported by
the protection of good faith (bona fide) in the traditions of civil law”.

The 7" Edition of the BLACK® LAW DICTIONARY defines estoppel as
a "bar or impediment raised by the law, which precludes a man from
alleging or from denying a certain fact or state of facts, in consequence of
his previous allegation or denial or conduct or admission, or in
consequence of a final adjudication of the matter in a court of law".

Indeed the record of the case is replete with evidence that the Applicant
resorted to the appeal processes under Article 73 of the ECOWAS Staff
Regulation to the point when the AFC recommended his appeal to be
considered by the Council of Ministers. However, the Council’s inaction
on his case, which he attributes to an orchestrated sabotage on the part of
the Respondents, led to a fresh appeal lodged with the I* Respondent and
which formea the basis of the establishment of an Ad Hoc Committee on
Litigation culminated in the modification of his demotion from P5/2 to

P5/1 in a letter dated 6™ June 2019.

Abandonment of appeal includes both the intention to abandon and the

external act by which the intention is carried into effect. In determining
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85.

86.

87.

88.

whether the Applicant abandoned his initial appeal, his intention could be
constructively inferred from his conduct, for there cannot be an intention
to carry on with his initial appeal when the Applicant appealed for review
as well as participated in the review process of the subject matter of the

appeal, by the Respondents.

The records point to the fact that it was the Applicant who set the law in
motion by further appealing against his demotion contained in 1st
Respondent’s letter dated 27" April 2017, despite the pendency of his
appeal to the Council of Ministers. As such, the Applicant cannot be heard
to say that the Respondents would have awaited the determination of the
Appeal rather than constitute the Ad Hoc Committee on Litigation to

consider his grievances.

In estoppel as espoused earlier in this judgment, the representation relied
on to create estoppel can be direct, in writing, oral or by conduct. To this
end, the conduct of the Applicant relative to his subsequent appeal to the
1% Respondent vitiated his earlier appeal to the Council and by so doing,
being not satisfied with the decision of the Ad-Hoc Committee, he was
mandated to resort to the Council before coming to the Court and by failing
to do so, he is deemed not to have exhausted the internal mechanism open

to him.

Article 73 of the Staff’ Regulation is elucidating in terms that unless an
appeal is made to the Council of Ministers of the Community within thirty
(30) days of the rejection of an appeal by the Head of Institution (i.e. where
it maintains the decision, or if the staff member receives no response within

thirty (30), the jurisdiction of this Court cannot be invoked.

The Court therefore holds that, from the totality of facts and the arguments
thus far advanced by the parties, the Applicant has by his conduct
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extinguished his appeal before the Council by his fresh appeal to the 1%
Respondent and being dissatisfied with the decision of the Ad-Hoc
Committee, he was required to have appealed to the Counci! before his suit

in this Court.

89. Consequently, having failed to appeal to the Council of Ministers before
instituting the instant suit, renders the suit incompetent and premature for
failing to satisfy a condition precedent and the Court lacks jurisdiction to

entertain same,

90. Therefore the Respondents’ contention that the Applicant’s action is
premature for non-exhaustion of internal mechanisms is hereby sustained

and the preliminary objection under this heading is accordingly upheld.
VII. OPERATIVE CLAUSE

91. For the reasons stated above the Court sitting in public after hearing both
parties on the Preliminary Objection against jurisdiction brought by the

Respondents:

i. Declares that the Application is not statute barred.
ii. Dismisses the Preliminary Objection of the Respondents that the
Application is statute barred.
iii. Declares that the Application is premature and incompetent for want of
exhaustion of internal mechanism.
iv. Grants the Respondents® Preliminary Objection that the Application is
premature and incompetent.

v.  The Application is therefore struck out.
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Hon. Justice Edward Amoako ASANTE

Hon. Justice Keikura BANGURA

Hon. Justice Januaria T. Silva Moreira COSTA

Assisted By:
Dr. Athanase ATANNON Deputy Chief Registrar

Done in Abuja, this 2" Day of February 2022 in English and translated into
French and Portuguese.
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